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WOSB, then the D/GC will send the
concern a written decision explaining
the basis of ineligibility, and will re-
quire that the concern remove its
EDWOSB or WOSB designation in the
CCR and ORCA within five business
days after the date of the decision.

§127.405 What is the process for re-
questing an eligibility examination?

(a) General. A concern may request
that SBA conduct an examination to
verify its eligibility as an EDWOSB or
WOSB at any time after it is deter-
mined by SBA or an SBA-approved cer-
tifier not to qualify as an EDWOSB or
WOSB, if the concern believes in good
faith that it satisfies all of the
EDWOSB or WOSB eligibility require-
ments under subpart B of this part.

(b) Format. The request for an exam-
ination must be in writing and must
specify the particular reasons the con-
cern was determined not to qualify as
an EDWOSB or WOSB.

(c) Submission of request. The concern
must submit its request directly to the
Director for Government Contracting,
U.S. Small Business Administration,
409 Third Street, SW., Washington, DC
20416, or by fax to (202) 205-6390, marked
“Attn: Request for Women-Owned
Small Business Procedures Examina-
tion.”

(d) Notice of receipt of request. SBA
will immediately notify the concern in
writing once SBA receives its request
for an examination. The notification
will advise the concern that its eligi-
bility will be determined based on the
status of the concern on the date of the
notification. SBA may request that the
concern provide documentation and in-
formation related to the concern’s
EDWOSB or WOSB eligibility and may
draw an adverse inference if the con-
cern fails to cooperate in providing the
requested information.

(e) Determination of eligibility. The D/
GC will send the concern a written de-
cision finding that it either qualifies or
does not qualify as an EDWOSB or
WOSB.

(1) If the D/GC determines that the
concern does not qualify as an
EDWOSB or WOSB, the decision will
explain the specific reasons for the ad-
verse determination and advise the
concern that it is prohibited from self-
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certifying as an EDWOSB or WOSB. If
the concern self-certifies as an
EDWOSB or WOSB notwithstanding
SBA’s adverse determination, the con-
cern will be subject to the penalties
under subpart F of this part.

(2) If the D/GC determines that the
concern qualifies as an EDWOSB or
WOSB, then the D/GC will send the
concern a written decision to that ef-
fect and will advise the concern that it
may self-certify as an EDWOSB or
WOSB, as applicable.

(f) Effect of decision. The D/GC’s deci-
sion is effective as of the date of the
decision and applies to all solicitations
issued on or after the effective date.

Subpart E—Federal Contract
Assistance

§127.500 In what industries is a con-
tracting officer authorized to re-
strict competition under this part?

A contracting officer may restrict
competition under this part only in
those industries in which SBA has de-
termined that WOSBs are underrep-
resented or substantially underrep-
resented in Federal procurement, as
specified in §127.501(a), and the pro-
curing agency finds, pursuant to the
method specified in §127.501(b), that a
set-aside in that industry would be
consistent with the equal protection
requirements of the Due Process Clause
of the Fifth Amendment of the Con-
stitution.

§127.501 How will SBA and the agen-
cies determine the industries that
are eligible for EDWOSB or WOSB
requirements?

(a) SBA determination of underrep-
resented or substantially underrep-
resented industries.

(1) Approximately every five years,
SBA will conduct a study to identify
the industries in which WOSBs are
underrepresented or substantially
underrepresented in Federal con-
tracting. The study will include an
analysis of the extent of disparity of
WOSBs in Federal contracting.

(2) Data collection. In determining the
extent of disparity of WOSBs in Fed-
eral contracting, SBA may request
that the head of any Federal depart-
ment or agency provide SBA, or other
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designated entity, data or information
necessary to analyze the extent of dis-
parity of WOSBs in Federal con-
tracting.

(3) Based upon its analysis, SBA will
designate by 4-digit NAICS Industry
Subsector industries in which WOSBs
are underrepresented or substantially
underrepresented.

(b) Agency determination of discrimina-
tion. Each agency that is considering
restricting competition with respect to
a contract in an industry pursuant to
this rule is responsible for carrying out
a relevant analysis that would justify a
restriction on competition under the
equal protection requirements of the
Due Process Clause of the Fifth
Amendment of the Constitution. Where
an agency seeks to reserve a procure-
ment for competition exclusively
among WOSBs or EDWOSBs within an
industry designated by SBA in para-
graph (a)(3) of this section, the agency
must conduct an appropriate analysis
of the agency’s procurement history
and make a determination of whether
there is evidence of relevant discrimi-
nation in that industry by that agency.

§127.502 How will SBA identify and
provide notice of the designated in-
dustries?

SBA will post on its Internet Web
site a list of 4-digit NAICS Industry
Subsector industries it designates
under §127.501(a). The list of designated
industries also may be obtained from
the local SBA district office and may
be posted on the General Services Ad-
ministration Internet Web site.

§127.503 When is a contracting officer
authorized to restrict competition
under this part?

(a) EDWOSB requirements. For re-
quirements in industries designated by
SBA pursuant to §127.501, a contracting
officer may restrict competition to
EDWOSBEs if the contracting officer has
a reasonable expectation based on mar-
ket research that:

(1) Two or more EDWOSBs will sub-
mit offers for the contract;

(2) The anticipated award price of the
contract (including options) does not
exceed $5,000,000, in the case of a con-
tract assigned an NAICS code for man-
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ufacturing; or $3,000,000, in the case of
all other contracts; and

(3) Contract award may be made at a
fair and reasonable price.

(b) WOSB requirements. If market re-
search indicates that the criteria in
paragraph (a) are not met for restrict-
ing competition to EDWOSBs, then the
contracting officer may restrict com-
petition to WOSBs if:

(1) The requirement is in an industry
that SBA has designated as substan-
tially underrepresented with respect to
WOSBs; and

(2) The contracting officer has a rea-
sonable expectation based on market
research that—

(i) Two or more WOSBs will submit
offers;

(ii) The anticipated award price of
the contract (including options) will
not exceed $5,000,000, in the case of a
contract assigned an NAICS code for
manufacturing, or $3,000,000 in the case
of all other contracts; and

(iii) Contract award may be made at
a fair and reasonable price.

(¢) 8(a) BD requirements. A con-
tracting officer may not restrict com-
petition to eligible EDWOSBs or
WOSBSs if an 8(a) BD Participant is cur-
rently performing the requirement
under the 8(a) BD Program or SBA has
accepted the requirement for perform-
ance under the authority of the 8(a) BD
program, unless SBA consented to re-
lease the requirement from the 8(a) BD
program.

(d) Contract file. When restricting
competition to WOSBs in accordance
with §127.503(b), the contracting officer
must document the contract file ac-
cordingly, including the type and ex-
tent of market research and the fact
that the NAICS code assigned to the
contract is for an industry that SBA
has designated as a substantially
underrepresented industry with respect
to WOSBs.

§127.504 What additional require-
ments must a concern satisfy to
submit an offer on an EDWOSB or
WOSB requirement?

In order for a concern to submit an
offer on a specific EDWOSB or WOSB
requirement, the concern must ensure
that the appropriate representations
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